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E DNOTES: A NEW NUCLEAR THREAT: THE TENTH CIRCUIT'S SHOCKING M1s1 TERPRETATION OF PREEMPTION 
DEMA DING AN AMENDMENT TO THE PRICE-ANDERSON ACT 
continued from page 13 
42 42 U.S.C. § 22 10-1 4; see Duke Power Co. v. Caro lina Envtl. Study Grp ., 
438 U.S. 59 ( 1978). 
43 See Duke Power Co ., 438 U.S. a t 65, 67; Diane Cardwe ll , The Murky 
Future of Nuclear Power in the United States, . Y. TI MES (Feb. 18, 201 7), 
https://www.nytimes.com/201 7 /02/ I 8/business/energy-enviro nment/nuclear-
power-westinghouse-toshiba. html . 
44 AM. UCLEAR Soc'v, THE PRICE-A DERSO ACT, (Nov. 2005), http://www. 
ans.o rg/pi/ ps/docs/ps54-bi. pd f. 
45 Taylo r Meehan, ote, Lessons From the Price-Anderson Nuclear Industry 
indemnity Act for Future Clean Energy Compensato1y Models, 18. 1 CONN. INS . 
L. J . 339, 353 (20 I I); see U.S. DEP'T OF ENERGY REPORT, supra note 11 (break-
ing down liability coverage in grea ter detail) ; see also Approprialions Watch. 
FY 2018, COMM . FOR A RESPONSIBLE FED. BUDGET (Mar. 23, 20 18), http://www. 
crfb .o rg/b logs/appropriations-watch- fy-20 18 (placing federa l energy funds in 
the top ha lf o f largest pools); Manhew Wald, Tax on Oil May Help Pay for 
Cleanup, N.Y. TI MES (May I, 20 10), http://www.nyt imes.com/2010/05/02/ 
us/02 1iability.html (explaining that United Sta tes law requires payment of e ight 
cents per barre l of o il to the Oil Spill Liability Trust Fund fo r all oil imported or 
produced; and in exchange fo r the payment, opera tors of offshore oi l plat fo rms, 
among others, a re limited in li ability to $75 million fo r damages, which can be 
pa id by the fund , but a re not indemnified from the cost of cleanup). 
46 42 U.S.C. § 22 10(201 2); see generally Wa ld, supra note 44. 
41 See 42U.S.C.§22 10. 
48 U.S. NUCLEAR REG. COMM'N, BACKGROUNDER ON TH REE MI LE ISLAND 
Accident (Feb. 20 13), https://www.nrc.gov/reading-m v'doc-collections/ fact-
sheets/3mile- is le.pd f (describing how the most serious acc ident in United States 
commerc ia l nuclear power plant operating hi story had little radioactive re lease 
and no detectable hea lth e ffects on pl ant workers or the public) . 
49 Nuclear liability Insurance (Price-Anderson Act), AT'L Ass'N OF INS . 
CoMM'RSM (Nov. 15, 20 17), http://ww w.naic.org/c ipr_topics/topic_nuclea r_ lia-
biliry_ insura nce. htm (outlining how the Three Mile Is land ("TMI ") acc ident in 
1979 demonstra ted the ability of the PAA to effecti ve ly compensate the public). 
50 Re itze, Jr. & Rowe, supra note 34 at I 0, 19090. 
5 1 42 U.S.C. § 22 10(201 2) (highlig hting the insurance regime that provides 
the industry a sa fety net but lacking in actual safety net language protecting 
exposed victims and communities) . 
52 NUCLEAR INDEM ITlES 2 1st ed., 900 ( 1965), CQ ALMANAC cqa165- l 258 I 3 I, 
http ://! ibrary.cq press .com. proxy. we t .a meri can .edu/cqa I manac/document. 
php?id=cqa l65- I 258 13 I &type=hitli s t& num=2. 
53 H.R. Rep. No. I 00- 04 , pt. 3, at 13- 16 1987). Contra Roberts v. Fla. Power 
& Light Co., 146 F.3d 1305, 1306 ( I I th Cir. 1998) (expla ining that Congress 
passed the ex tension of Price-Anderson Amendments Act in 1988 to create an 
exc lusive federa l cause of action fo r radiation inju ry). 
54 See In re TM I Litigation Cases Consolidated 11 , 940 F.2d 832, 852 (3d C ir. 
199 1). 
55 S. Rep. o. 85- 296, at 9 ( 1957) (emphas is added) ("[T]here is no inte rfe r-
ence w ith the state law until there is a likelihood that the damages exceed the 
amount o f fin anc ia l responsib ility required together with the amount of the 
inde mni ty."). 
56 H. R. Rep. o. I 00-04, pt. 2, at 4 ( 1987). 
57 42 U.S.C. § 22 1 O(a) (20 12). 
58 Id. § 20 14(q). 
59 A n ENO is "any event caus ing a di scharge or dispe rsa l of source . .. mate-
ri a l from its intended place of confinement ... [and] the uclear Regulato ry 
Commi ss ion or the Secre tary of Energy determines [the event] has resulted 
o r w ill probably result in substanti al damages to persons offs ite or property 
offs ite ." Id. § 20 I 4(j) . 
60 464 U.S. 238 ( 1984). 
61 Id. at 25 1 (no ting that the plaintiff's c la ims did not meet the criteri a defin-
ing an ENO that were establi shed by the uc lear Regulatory Commiss ion, as 
plutonium process ing plants were no t required to registe r fo r indemnifica tion 
under Price-Anderson until 1977). 
62 Id. at 240 . 
63 Id. at 24 8, 250- 52. 
64 § 22 10(0) . 
65 Id. 
66 Id. § 22 1 O(n)(2). 
38 
67 See generally Duke Power Co. v. Caro li na Envtl. Study Grp. , 438 .S. 59, 
88 ( 1978) (affi rmi ng a strong and conti nu ing national pol icy in favo r of wide-
pread nuclear power deve lopment). 
68 See, e.g., Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 252 (holding that 
the Atomic Energy Act did not preempt a ten million dollar punitive award in 
favo r of the plaintifl); But see Northern States Power Co. v. Minnesota, 405 
U.S. I 035, I 037- 39 ( 1972) (a rguing that state regulations setti ng stri ct limits on 
the re lease of radioacti ve waste from nuclear power plants were preempted by 
the Atomic Energy Act) . 
69 § 22 10(111) (permitting insurers of nuclear fac ilities to g ive immedi ate 
financial ass istance to injured parties after an incident). See Jose, inji-a notes 93, 
11 9, 179, 233 and accompanying tex t. 
70 § 22 10(n)( I), 42 U.S.C.§ 20 14(j).; see In re TMI Litigation Cases Con-
so lidated II , 940 F.2d 832, 852 (3d Ci r. 199 1) (in terpreting the Act to define an 
"extraordinary nuclear occurrence" as "any event causi ng a di scharge or dis-
persa l of source, spec ia l nuclear, or byprod uct mate ri a l from its intended place 
of confinement in amounts offs ite, or causi ng radiati on leve ls o lfsite, which the 
uclear Regulatory Commiss ion or the Secretary of Energy, as appropriate, 
determines to be substantia l, and ... determines has resu lted or will probab ly 
result in substa ntia l damages to persons offs ite or property offsite"). 
71 S. Rep. No. 899- 1605, at 3209 ( 1966). 
72 id. 
73 
74 
ld.a t 32 12. 
§ 22 1 O(n)(2) . 
75 El Paso Nat. Gas Co. v. eztsos ie, 526 U.S. 473, 477 ( 1999) (citing S. Rep. 
No. , I 00-2 18, at 488 ( 1988)) . 
76 § 20 14(w). 
77 International Atomic Energy Agency, Convention on Supplementary 
Compensation fo r uclear Damage, July 22, 1998, l.A.E.A. INFCIRC/567. The 
CSC was implemented at a Conference at Inte rnational Atomic Energy Agency 
(I AEA) Headquarters in Vienna. The CSC stri ves to increase compensation 
assigned fo r nuclear accidents by contracting fundin g partners on the bas is of 
their nuclear capac ity. This international li ab ility scheme strengthens re lations 
between signatori es to other va rious nuclear energy safety conventions fac ili-
tated by the United ations. 
78 Id.; 42 U.S.C . § 17373 (outlining the purpose and cost a llocations fo r the 
Convention on Supplementary Compensation fo r uclear Damage) . 
79 Id. 
80 Liability for Nuclear Damage, WORLD NUCLEAR Ass' (J une 20 17), http:// 
www.world-nuclea r.org/in fo rmation-library/safety-and-security/safety-of-
plants/I iabi Ii ty-fo r-n uclea r-damage.aspx. 
81 In ternationa l Atomic Energy Agency, Convention on Supplementary Com-
pensation fo r Nuclea r Damage, July 22, 1998, l.A.E.A. I FCIRC/567. 
82 Compare Defi nition of uclear Damage in CSC to 42 .S.C. §20 14(q) 
(20 12). 
83 See generally Colorado-Ute Electri c Ass' n v. Pub. Utiliti es Comm ' n of 
Colo., 760 P.2d 627 (Colo. 1988); W. Colo. Cong. v. Umetco Minera ls Corp. , 
9 19 P.2d 887, 890 (Colo. App. 1996) (cha llenging issuance o f an amended 
radioacti ve materia ls li cense); see also Reitze, Jr. & Rowe, supra note 35 at 
10, 186. 
84 Cook v. Rockwell Int' ! Corp., 273 F. Supp. 2d 11 75, 11 78 (D. Colo . 2003). 
85 Cook v. Rockwell lnt ' I Corp., 6 18 F.3d 11 27, 11 33 ( I 0th Cir. 20 I 0). 
86 See Patric ia Bu ffe r, Rocky Flats Histoty, DEP'T OF ENERGY (July 2003), 
https://www. lm .doe.gov/WorkArea/ linkit.aspx?Linkldentifi er=id&lteml D=3026 
( .. [T]he sudden shutdown in 1989 by the FB I/EPA ra id had left large quantiti es of 
plutonium and other hazardous substances in various stages of process ing and 
storage. In add ition, some past practices of waste di sposa l and materia l storage 
posed potentia l environmenta l and hea lth ri sks" ). 
87 Cook v. Rockwell lnt ' I Corp., 580 F. Supp. 2d I 07 1, I 079, 111 2 (D. Colo. 
2006). 
88 Id. at 1145-47. 
89 Id. at I 080; see Petition for Writ of Certiorari a t 5, Dow. v. Cook, 790 F.3d 
I 088, 1100 ( I 0th Cir. 20 15), (No. 15-79 1 ). 
90 Cook, 580 F. Supp. 2d at I 078 (noting that a lthough the site was owned by 
the Department o f Energy, independent contractors, Dow Chemical and Rock-
well International, actuall y operated it). 
91 Cook v. Rockwe ll ln t ' I Corp ., 6 18 F.3d 11 27, 11 32-33 ( 10th Cir. 201 0). 
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Cook v. Rockwe ll Int ' ! Corp. , 790 F.3d 1088, 1090 ( 10th C ir. 2015). 
Id. 
94 See id.; Donald Jose, Comment, The Complete Federal Preemption of 
Nuclear Safety Should Prevent Scientifically Irrational Jwy Verdicts in Radia-
tion Litigation, 26 TEMP. J . Sci. TECll. & ENVTL. L. I (2007). 
95 See Cook, 790 F.3d at I 090 (holding that the tr ia l court had erred in its 
instructi ons to the j ury regarding the pla inti ffs' burden of proof under the PAA 
with respect to a '·nuc lea r inc ident" and the Tenth C ircuit vaca ted the di stri ct 
court 's judgment and remanded the case fo r further proceedings). 
96 See 42 U.S.C. § 2014(q) (20 12) (outlining that pla inti!T w ho cannot dem-
onstra te bodil y inj ury or property damage as defined by the PAA cannot meet 
the prerequi sites fo r a public li abili ty acti on, and 11 thus canno t ma intai n any 
action fo r a radiation-re lated c laim). 
97 ook, 790 F.3d at I 096. 
98 Id. 
99 Id. at I 090-9 1. 
100 Id. at I 099 (a rguing that because the de fendants did not use preemption as 
an a flirmati ve de fense, the de fen se could not be ra ised on appeal ). 
101 See § 20 J 4(w) (showing that the PAA is concerned with " public 
liab ility"- i.e., harm to the offs ite publi c fro m a rel ease of radi a ti on in excess 
of federa l limits. Federa l or state wo rkers' compensa tion laws cover injuries 
to onsite employees o f licensees, and damage to ons ite prope rty is covered by 
other insurance). 
102 U.S . CONST. art . VI , § 2. 
103 G ibbons v. Ogden, 22 U.S. I, 2 10, 2 12 ( 1824). 
104 See U.S. CONST. art. VI ,§ 2. 
105 See William M. Bratton, ote, The Preemption Doc1rine: Shifting Perspec-
1ives on Federalism and the Burger Court, 75 COLUM. L. REV. 623, 623-24 
( 1975) (ana lyz ing the comp li cati ons o f implied preempti on interpretations). 
106 See King, supra note 25, at 99 1 (ana lyzing how preemption can raise s ig-
nifi can t ph ilosophica l questi ons re lated to federa li sm and the ba lance between 
state and federa l power. Additiona ll y, preemption can be ex press or implied). 
107 Preemption Under the Atomic Energy Act: Federal Courts Void California 
and New York City Nuclear Power Laws, ENVTL. L. REPORTER, https://elr.in fo/ 
s ites/defaul t/files/articl es/9.1 0045.htm ( last visited Ma r. 19, 20 18) (c iting Law-
rence H. Tribe, AM. CONST. L. § 6-23, 377 (3d ed. 2000)). 
108 See Pennsy lvania v. elson, 350 U.S. 497, 499 ( 1956). 
109 See G ibbons v. Ogden, 22 U.S. I, 2 10, 2 12 ( 1824). 
110 See Bratton, supra note I 04 , at 627 (referring to thi s process as implied 
preemption: when the Court "ascertain[s] the purposes ' necessa ril y implied ' 
in a federa l statutory scheme, and strike[s] down any state Jaw that inhibi t[s] 
the ir accompli shment") (known as implied preemptio n). Known as imp li ed 
preemption. 
111 See Nelson, 350 U.S . at 498- 99, 504 (stri king down the state law because 
the en fo rcement of the state law diluted the effectiveness o f the federa l 
regul ati on). 
112 See, e.g., Fla . Lime & Avocado Growers, Inc. v. Paul , 373 U.S. 132, 
147- 50 ( 1963) (ho lding that the fac tor which strongly suggests that Congress 
did not mandate uniformity fo r each marketing order ari ses fro m the legis lati ve 
hi story); Campbe ll v. Hussey, 368 U.S. 297, 301 - 02 ( 196 1) (arg uing that legis-
lati ve hi story was replete with re ferences to a need fo r " uni form '" or "offi c ia l" 
standa rds, which could harmoni ze the grading and inspecti on o f tobacco at a ll 
markets th ro ughout the co untry). 
11 3 See, e.g., San Diego Building Trades Council v. Ga rmon, 359 U.S . 236, 
24 1-44 ( 1959) (li sting economic instruments like the stri ke and the picket line, 
and cla ims between employers and labo r unions as an area requiring uni fo rmity 
and noting that Congress considered centrali zed administra ti on o f the instru -
ments necessa ry to obta in uni form applicati on o f its substanti ve ru les and to 
avo id conflicts li ke ly to result from loca l procedures and attitudes towards labor 
controvers ies); see also Pennsylvania v. e l son, 350 U.S. 497, 502--04 ( 1956). 
114 See Bratton, supra note I 04, at 623 (ana lyzi ng the Supreme Court 's evo lv-
ing application of federa l preemption). 
11 5 3 12 U.S. 52 ( 194 1). 
11 6 33 1 U.S.2 18( 1947). 
11 7 See Bratton, supra note I 04, at 623- 25. 
11 8 Hines v. Dav idowitz, 3 12 U.S. 52, 67 ( 1941 ). 
119 Ri ce v. anta Fe Elevator Corp., 33 1 U.S. 2 18, 230 ( 1947). 
120 See generally Jose, supra note 93; Jason Steed, SUPREME COURT TRENDS 
IN FEDERAL PREEMPTION (20 13), orig inall y published on Law360, ov. 4, 20 13 
(s ince 2007, the U.S. Supreme Court held c la ims were preempted in eight out 
Spring/Summer 201 8 
of thirteen cases-and would have decided in favo r ofa ninth , but with Chief 
Justi ce Roberts absta ining, the court was split 4-4) . 
121 See Cook v. Rockwell Int ' I Corp ., 790 F.3d I 088, I 098 ( I 0th C ir. 20 15) 
(ho ld ing that because the defendants for fe ited a defense of preempti o n that 
it did not apply) . But see Silkwood v. Kerr-McGee Corp ., 464 U.S. 238, 249 
( 1984) (fi nding the puniti ve damages awa rd aga inst a nuc lear power p lant for 
neg ligen t con tamination not implied ly preem pted by federa l law). 
122 See Preemption Under the Atomic Energy Act: Federal Courts Void Cali-
fo rnia and New York City Nuclear Power Laws, 9 ELR I 0,045, I 0,045 ( 1979). 
123 See id . 
124 Id. (recognizing a jurisdi cti ona l concern when ra is ing a cla im of inj ury 
fro m a power plant). 
125 44 7 F.2d 1143, 11 54 (8th Cir. J 97 1 ), afl'd mem. 405 U.S. I 035 ( 1972). 
126 Id. (ho ld ing the state regulati on could have been inva lidated under§ 
274(k) a lone as an implicitl y impermiss ible attempt to protect agai nst radi a-
ti on hazards. The court conc luded that the measure infringed upon § 274(k) . 
Reading the provision as reserv ing exc lus ive authority to regul ate constructio n 
and o peration of nuclear plants fo r the federal government, the court he ld the 
federa l sphere encompasses the sett ing of radi ati on standards for such plants. 
Thus, findin g the state measure was implic itl y preempted under both §§ 274(c) 
and 274(k)). 
127 659 F. 2d 903 (9th C ir. 198 1 ) . 
128 Id. at 907; see also Cal. Pub. Res.§§ 25000-25968 (West 1977) (showing 
the law does mo re than implement safety by covering the prohibition of s iting 
new nuclea r plants until the techno logy fo r re process ing is certified by the fed-
eral government and requiring the state to perform a study o n the consequences 
o f underground construction) . 
129 659 F.2d 903 at 926 (conc luding that the state's nuclea r ce rtifica ti on 
requirements were preempted by the Ato mic Energy Act because state Jaws 
a imed primarily at reducing radi ati on hazards associated w ith reactor o peratio n, 
and were thus, preempted by § 274(k)). 
130 See Comment, Preemption Under the Atomic Energy Act: Federal Courts 
Void California and New York City Nuclear Power Laws, 9 ELR I 0045, 
( 1979). 
13I 42 U.S.C. § 202 1 ( 1982). 
132 Id. (showing the amend ment specifica ll y a llowed the AEC to tra nsfer to 
the states its regulatory authori ty over byproduct, source and specia l nuclear 
materi a ls in amounts not su ffi c ient to form a critica l mass); see also; 42 U.S.C. 
§ 2014(e)(2)(aa) ( 1982) (definin g these three types of radi oacti ve haza rds). 
133 § 202 1(b) 1984. 
134 i d. § 202 1 (k). 
135 Hearings on H.R. 1414 Be fore the Jo int Comm. on Ato m ic Energy on 
Federa l-State Re lationships in the Atomic Energy Fie ld, 86th Cong. 307- 08 
( 1959) (testimony of Robert Lowenstein , O ffice o f the Genera l Counse l, AEC). 
136 See Rainer v. Unio n Carbide Corp., 402 F.3d 608, 6 16- 17 (6th C ir. 2005) 
(noting that by amending the Price-Anderson Act in 1988, Congress c reated a 
cause o f acti on ari sing from nuclea r incidents ca ll ed "publi c li ab ility actions" 
(" PLAs")); Roberts v. Fla. Power & Light Co., 146 F.3d 1305, 1306 ( 11th C ir. 
1998) ("Congress passed the Price-Anderson Amendments Act o f 1988 .. . 
creating an exc lus ive federa l cause o f acti on fo r radi ati on inj ury"), cert. denied, 
525 U. S. 11 39 ( 1999); O 'Co nner v. Commonwea lth Edi son Co., 13 F.3d I 090, 
111 3 (7 th C ir. 1994) (stating that any " tens ion" between federa l standa rds and 
state li abi lity standards must be reso lved to avo id inconsistency wi th the Price 
Anderson Act); In re T MI Litig. Cases Conso l. II , 940 F.2d 832, 857 (3d C ir. 
199 1) (di scuss ing the effect o f the Price-Anderson Act on the law landscape, 
especia lly the consistency in law w ith rega rd to a s ingle nuc lea r incident). 
l37 See King, supra note 25, at 995 . 
138 See Na t. Res. Def. Counc il, Inc. v. U.S. N uclear Reg. Comm ' n, 685 F.2d 
459, 48 1-84 (D. C. Cir. 1982) (highlighting the adva ntages o f nuc lear power 
through a cost-benefit analys is); M ike Con ley & Tim Maloney, Nuclear Energy 
vs. Wind and Solar, THE ENERGY REALITY PROJECT (A pr. 15, 20 15), htt ps:// 
fra masphere.org/posts/68942 1 (acknowledg ing that di sadvantages to nuc lear 
power ex ist, but re liab ility is not one of these di sadvantages). 
139 See Pac. Legal Found. v. State Energy Res. Conservatio n & Dev. Comm ' n., 
659 F. 2d 903, 907 (9th C ir. 198 1 ). 
140 See Jn re TMI Liti gation, 557 F. Supp. at I 08, 11 7. 
141 See, e.g., William J. Broad, Experts Call Reactor Design "Immune" to 
Disaster, N. Y. TIM ES (Nov. 15, 1988), http ://www. nytimes.com/ 1988/ J I/I 5/ 
sc ience/experts-ca l 1-reactor-design-i mm une-to-d i saster. htm I ?pagewanted=a 11 
(deta iling small modifi cati ons to the new reactor and how the phys ica l 
characteri sti cs make the machine immune to me ltdown, which is the most 
39 
feared reacto r accident. Designs rely on laws of nature rather than complicated 
machine ry a nd e rror-prone caretakers to prevent major accidents). 
142 See In re TM I Litigation Cases Conso l. 11 , 940 F.2d 832, 852 (3d Ci r. 199 1) 
(expla ining how the PAA provisions effective ly provide care for the public fo l-
lowing the Three Mile Is land di saste r). 
143 See Bohnnann v. Me. Yankee Atomic Power Co., 926 F. Supp. 2 11 , 2 16 (D. 
Me. 1996) (ho lding that prior to the PAA , persons claiming injury from radia-
tion e mitted from source, spec ial nuclea r or byproduct materia l cou ld file state 
law causes o f action in state o r federal courts and recover under any theory o f 
li ability avai lab le in any of the fifty s tates). 
144 See generally The Price-Anderson Act - The Third Decade: A Report 
to Congress , N UCLEAR REG. CoMM'N (Oct. 1983), https://www.nrc.gov/docs/ 
ML0727fML072760026.pdf. 
145 See Petition for Writ of Certiorari at 5, Dow v. Cook, 790 F.3d I 088 ( I 0th 
Cir. 20 15), o. 15-79 1 ) . 
146 See id. 
147 See Cook v. Rockwell lnt'l Corp. , 273 F. Supp. 2d 1175, 11 80 (D. Colo. 
2003) (ho lding that Congress did not intend for federal regulatory standards to 
preempt sta te Jaw standards of care in PAA actions). 
148 See U.S. UCLEAR REG. COMM' N, supra note 47; T.L. Fahring, Note, 
Nuclear Uncertainty: A Look al the Uncertainties of a U.S. Nuclear Renais-
sance, 41 T Ex. ENVTL. L.J. 279, 284-86 (20 11 ). 
149 See Cook v. Rockwell Int 'I Corp., 790 F.3d I 088, I 098- 99 ( I 0th Cir. 
20 15) . Contra Cotroneo v. Shaw Env ' t & Infrastructure, Inc., 639 F.3d 186, 197 
(5th C ir. 20 I I) (indicating "[r] ecovery on a sta te law cause of action without 
a show ing that a nuclear incident has occurred would c ircumvent tJ1e entire 
scheme governing public liability actions."). 
ISO Id. (quoting " Had Congress intended to limit recovery to these categori es 
of persona l injury claims, it easily could have and probably would have pla inly 
and express ly sa id so.") . 
ISi See, e.g., N ieman v. NLO, Inc., I 08 F.3d 1546, 1553 (6th C ir. 1997) (arg u-
ing that an injured party seeking compensation for a PAA injury can file a c laim 
under the sta tute o r not at all) ; see also Cotroneo, 639 F.3d 186, 193-200 (5th 
C ir. 201 1 ) ; Dumonti er v. Schlumberger Tech . Corp. , 543 F.3d 567, 569-57 1 
(9th C ir. 2008); In re Hanford Nuclear Reserva tion Litig. , 534 F.3d 986, I 009-
10 (9th C ir. 2008); Golden v. CH2M Hill Hanford Grp. , Inc., 528 F.3d 68 1, 
682-684 (9th C ir. 2008); TM! II, 940 F.2d at 855; O'Conner v. Commonwealth 
Ed ison Co., 13 F.3d I 090, I 099 (7 th Ci r. 1994); Roberts v. Florida Power & 
Light Co. , 146 F.3d 1305, 1306 ( 11th Ci r. 1998). 
152 See Cotroneo, 639 F.3d at 186, 19 1-97 (re lying on statutory textuali sm and 
ho lding that a plaintiff who asserts any c la im ari s ing out of a " nuclear inc ident" 
as defined in the PAA, 42 U.S.C. § 20 I 4(q), can sue under the PAA or not 
a t a ll ," and to a llow parties to recover under state law for lesser occurrences 
wou ld "circumvent the entire scheme governing public liabili ty actions."); see 
also Roberts v. Fla. Power & Light Co., 146 F.3d 1305, 1306 ( 11th Cir. 1998) 
("Congress passed the Price-A nderson Amendments Act of 1988 ... creating an 
exclusive federa l cause of action for radiation injury."); O 'Conner v. Common-
wea lth Edi son Co., 13 F.3d I 090, 11 00, 1105 (7th Cir. 1994) (" (A] new federa l 
cause of actio n supplants the prior sta te cause of action .... [S]tate regulation 
of nuclea r safety, through e ither legis lation o r neg ligence actions, is preempted 
by federa l law.") . 
is3 See generally In re Han ford uc lear Reservation Litigation, 534 F.3d 986 
(9th C ir. 2008). 
is4 See Cook 790 F.3d, at I 098; see also In re Han fo rd N uclea r Reservation 
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fJ 2/F edera 1-1 n teragency- Wind-Turbine-Radar- I nterference-M itigation-S trategy-
020920 J6rev. pd f. 
Sustainable Development Law & Policy 
44 Rosenberg, supra note 4, at 669; see Purdue Uni versity, Wind Turbines 
Killing More Than Jusr local Birds, Sc1E 'CE DAILY (Sept. 29, 20 16), hnps :// 
www.sciencedaily.com/ releases/2016/09/ 160929 143808.htm (d iscussing the 
effects o f wind farms on go lden eagles). 
45 Wildlife and Wind Energy, OHIO DEr'T OF NAT. RES . Or v. OF W1 LDL1FE, 
http ://wi ldl if e.oh iodnr.gov/species-and-habi tats/fis h-and-wi Id Ii fe-research/ 
wi ld li fe-a nd-wind-energy (last visited Feb. 26, 2018). Thi s is known as Senate 
bi ll 22 1. /d. ; see OH10 REV. CooE § 4298.64 (20 18). 
46 See OHIO REV . CODE § 4298.64. 
47 Brandon Baker, Ohio Gov. John Kasich Signs Nations First Renew-
able Energy Freeze, Eco WATCH (June 13, 20 14, 3:25 PM ), http://www. 
ecowatch .com/ohio-gov-john-kas ich-s igns-nations-first-renewable-energy-
freeze- 188 192380 I .html. Ohio Governor John Ka ic h 's signature put the 
renewable portfo lio standard on hold until 201 7 as a committee wi ll address at 
that time whether the bill 's passage will be permanently frozen. Id. This freeze 
effecti ve ly " halted the requirements for the renewable energy at 20 14 levels." 
Lauren Mi li er, Ohio s Renewable Portfolio Standard: Its Time for a Thaw, 
SOLSYSTEM (Oct. 19, 20 16), http ://www.so lsystcms.com/blog/tag/freeze/ . 
Instead of an increase in its renewable energy initi a ti ves, Ohio has mandated 
onl y 2.5% of energy from renewable energy sources . Id. As of Jan uary I, 20 17, 
the freeze will stop . Id. Governor John Kasich vetoed aga inst continuing the 
freeze a llowing renewable energy to grow. Jim Provance, Kasich Vetoes Bili 
Delaying Renewable Energy Mandares, TH E BLADE, (Dec. 27, 20 16, 4: 18 PM) 
http ://www. toledoblade.com/ Energy/20 16/ 12/27 /Oh io-governor-vetoes-bill-
mak ing-renewable-mandates-optional.htm I. Ohio Revised Code 4928.64 was 
amended in September 20 17 extending the mandate to 2027 to meet the 12.5% 
mandate. Id.; see also§ 4298.64 (20 17) (focusing on House Bill 49). 
48 U.S. Wind Indus. 2016 Annual Market Updare, supra note 2 1. 
49 Id. 
50 Abour the OPSB, OH IO PowER Srn NG Bo., http://www.opsb.ohio.gov/opsb/ 
index.cfi11f About/ (last visited Feb. 26, 20 18). 
51 Id. 
s2 Id 
53 
54 
OHIO REv. CODE §§ 4906.03, 4906.04(20 18). 
Id. § 4906.02. 
55 Id. ; see About /he OPSB, supra note 50. 
56 OHIO REv. CODE § 4906.02 (20 18); see About rhe OPSB, supra note 50. 
57 OHIO REV. CODE§ 4906.02(201 8); see About the OPSB, supra note 50. 
58 01-11 0 REv. CODE § 4906.0 I (20 18); see Abour rhe OPSB, supra note 50; 
59 About the OPSB, supra note 50: see§§ 4906.1 3, 4906.20, 4906.98. 
60 OH IO ADMI N. CODE 4906-3-03(A) (20 18); see also Standard Application 
Process Flowcharr. OH IO Powrn SrnNG Bo. (June 7, 20 17), https://www.opsb. 
oh io .gov/information/process-ftowchart/. 
61 OH IO ADM I . CODE 4906-3-03(B)( I) (20 18); Abour: How Can I Participate 
in rhe Process? OH IO PowER SITING Bo., (hereinafter How Can I Parricipate in 
the Process?] http ://www.opsb.ohio.gov/opsb/ index .cfm/ About/ (l ast visited 
Feb. 8, 20 18). 
62 How Can I participate in the Process?, supra note 6 1. 
63 OHIO REV. CODE §4906.06(201 8); OHIO ADM IN. CODE 4906-2-02(2018); 
see also Srandard Applicarion Process Flowchart, supra note 60. 
64 How Can I Parricipate in rhe Process?, supra note 6 1. 
65 OHIO ADMI N. CooE 4906-3-06(2015); see also Srandard Application Pro-
cess Flowchart, supra note 60. 
66 01110 ADMI N. CooE 4906-3-06(2015); see Standard Applicarion Process 
Flowcharr, supra note 60. 
67 See OHIO ADM IN. CooE 4906-3-07 (20 15) (describing the requirements an 
applicant must fo llow once the app licant receives notification from the chair-
man that the standard certifi cate app li cation is complete). 
68 See Applicarion Fees and Billing, O HIO PowER S1TING Bo., http ://www.opsb. 
ohio.gov/opsb/index.cfm/application-fees-and-b ill ing/ ( last vis ited Mar. 22, 
20 18) (de lineating the power siting application fees fo r Ohio) . 
69 Standard Applicarion Process Flowchart, supra note 60. For fi ling fees 
and other costs assoc iated with the application process, see Applicarion Fees 
and Billing, supra note 69; see also OHIO ADMIN. CooE 4906- 1-04, 4906-3- 12 
(20 15). 
70 /-low Can I Parricipare in the Process?, supra note 6 1; see OHIO ADMIN. 
CooE 4906-2-09(20 18) (describing the protocol fo r hearings); OHIO REV. CooE 
§ 4906.07(A) (20 18) (d iscuss ing scheduling fo r hea rings). 
71 How Can I Participate in the Process?, supra note 6 1. 
n Id. 
73 Id. (limiting the amount of cases a partic ipant can be in vo lved). 
Spring/Summer 20 I 8 
74 Who is Involved in the Siting Process? OHIO POWER SITING Bo., http: //www. 
opsb.ohio.gov/opsb/ index.cfm/about/ ( last vis ited Mar. 23, 2018) (defining who 
can be an intervener). 
75 How Can I Participare in rhe Process?, supra note 6 1. 
76 OHIO ADMIN. CODE 4906-3-09(A)( I ) (20 15); see also Standard Application 
Process Flowchart, supra note 60. 
77 See Srandard Application Process Floivchar/, supra note 60. 
78 01-110 REV. CooE § 4906.07(C) (20 18); see also Srandard Application Pro-
cess Flowchart, supra note 60. 
79 OHIO ADM IN. CooE 4906-3-09(A)(2) (20 18); see also Standard Application 
Process Flowchart, supra note 60. 
80 OHIO REV. CODE§ 4906.07(A) (2018) ; 0 1110 ADMIN. CODE 4906-2-09(A) 
(2018) ; see also Standard Applicarion Process Flowchart, supra note 60. 
81 Ohio Power Siring Bd. Wind Summwy, OHIO PowER SITI NG Bo., http :// 
www.opsb.oh io.gov/opsb/ index.cfm/About/ ( last visi ted Feb. 27, 201 8). 
82 How Can I Parricipate in rhe Process?, supra note 6 1. 
83 Id. 
Id. 84 
85 OH10 REv. CooE § 4906.1 O(A); 01-110 ADM IN. CODE 4906-2-30 (20 18); see 
also Srandard Application Process Flowchart, supra note 60. 
86 OH IO REV. CODE § 4903 . 10 (20 18); O HIO ADM IN. CODE 4906-2-32 (20 18); 
How Can I Participate in the Process?, supra note 6 1. 
87 O HIO REV. CODE§ 4903 .1 0(20 18); O HIO ADM IN. CODE 4906-2-32 (20 18); 
How Can I Parlicipare in rhe Process?, supra note 6 1. 
88 OH IO REV. CODE§ 4903 . 13 (20 18); OH IO ADMTN. CODE 4906-2-33 (20 18); 
How Can I Participate in the Process?, supra note 6 1. 
89 Ohio Power Siting Bd. Wind Summwy, OH10 PowER S1T1NG Bo., http :// 
www.opsb.ohio.gov/opsb/? LinkServlD=895FE98C-C363-FCF9-6BFDC7 D-
F3A3F7 AA2 (last updated Feb. 5, 2018). 
90 Id. Timber Road IV and Seneca are both in the pre-application stages. 
91 Provance, supra note 47 . 
92 Dinnel & Russ, supra note 41 , at 562; see also 42 U.S.C. §§ 432 1-47 
(20 16). 
93 Council on Environmental Quality, OFFICE OF EPA Poucv AND COMPLI-
ANCE, http ://energy.gov/nepa/counc il-environme nta l-qua lity-ceq (last vi s ited 
Feb. 27, 20 18); see 42 U.S.C. §§ 4 341 -4 7 (2016). The Center on Environmenta l 
Q ua lity ("CEQ") provides guidance and interprets regulat ions that seek to 
app ly EPA. Council on Environmenral Qualiry, THE WHITE HousE, https:// 
www.whitehouse.gov/ceq/ (last vis ited Feb. 27, 20 18). A lso, the CEQ reviews 
federal agencies' compliance with EPA, reviews emergent situat ions to a llow 
substitute NEPA compliance, and supervises fede ral agenc ies' applica ti on of the 
environme nta l impact statements process . Id. 
94 42 U.S.C. § 4321 (20 16). 
95 Shearwater v. Ashe, o. 14-CV-026830-LHK, 20 15 U.S. Dist. LEXIS 
I 06277, at *3 (N. D. Ca l. Aug. 11, 20 15) (quoting High Sierra Hikers Ass' n v. 
Blac kwe ll , 390 F.3d 630, 639 (9th Cir. 2004)). 
96 42 U.S.C. § 4332(2)(C) (20 18); see Dine C itizens Against Ruining O ur 
Env' t v. Klein, 747 F. Supp . 2d 1234, 1264 (D. Colo. 20 10) (ho lding that the 
surface coa l mining's permit revision app li cat ion, a federa l action, did not 
compl y wi th NEPA, vacated the permit approva l, and laid out the requirements 
to compl y wi th EPA). 
97 5 u.s.c. § 702(20 18); see COUNCIL ON E VTL. Q UALITY, EXEC. OFFICE OF 
THE PRES IDENT, A CITIZEN'S G UIDE TO TH E EPA: HA VING YOU R VOICE H EA RD 30 
(2007), [here inafter A CITIZEN'S G UIDE TO THE NEPA] hnps ://energy.gov/s ites/ 
prod/ fi les/nepapub/nepa _documents/Red Do nt/G-CEQ-C i ti zensG uide. pd f. 
98 42 U.S.C. § 4332(2)(C)( i)-{v) (20 18); see National Environmental Policy 
Act Review Process, U.S. ENVTL. PROTECTION AGENCY (Jan 24, 20 17), https:// 
www.epa.gov/nepa/nationa I-en vi ronmenta I-po I icy-act-rev iew-process (ex plai n-
i ng that federal agencies must perfo rm an EIS " if a proposed federal acti on is 
determined to significantl y affect the qua lity of the human envi ronment"). The 
U.S. Department of Energy has prov ided a comprehensive summary of the 
NEPA process; see U.S. DEr 'T OF ENERGY, DOE, NEPA, AND You: A G u10E TO 
PUBLIC PARTICIPATIO 1- 2 (20 I 0), http ://energy.gov/sites/prod/fil es/nepapub/ 
nepa_documents/RedDont/G- DOE-N EPA_ Brochure.pdf; see also 40 C.F. R. 
§ 1506.9 (20 18) (prov iding an overview of the EIS fi li ng requirements); 40 
C.F. R. § 1506. 10(20 18) (explaining the requirements of time regarding a fed-
era l agency's action). 
99 Narional Environmemal Policy Act Review Process, supra note 98. 42 
U.S.C. § 4332 (20 18). The draft EIS that the federal agency creates inc ludes 
a vari ety of items: ( I) purpose and need of the document (see 40 C.F. R. § 
1502. 13 (20 16)); (2) identification and exa mination of alternative methods 
43 
to sa ti s fy the potentia l action 's purpose and need (see 40 C .F.R. § 1502. 14 
(201 8)) , inc luding preferred altern ati ves (see 40 C .F.R. § 1502 . 14(e)) (201 8)); 
and the " full ra nge o f direct, ind irect and cumula ti ve effects o f the pre ferred 
a lternati ve, if any, and of the reasona ble a lternati ves identified in the draft EIS." 
A CITIZEN'S G UIDE TO TH E E PA, supra note 97, at 17 (c iting 40 C.F.R. §§ 
1508. 7, 1508.8 (20 18)). The draft EIS should a lso address the human impact on 
the env iro nment. See 40 C. F.R. § 1508. 14 (20 18)); see also A CITIZEN'S GUIDE 
TO THE NEPA , supra note 97, al 16- 18 (for a more in-de pth di scussion). 
100 40 C .F.R. § 1508. 18(a) (201 8). 
IOI 40 C. F.R. § 1508.22(201 8); see National Environmental Policy Act Review 
Process , supra no te 98. 
102 See National Environmental Policy Act Review Process, supra note 98. 
103 40 C.F.R. § 1506 .10 (201 8); see A CmzEN's GUID E TO THE EPA, supra 
note 9 7, a l 16; see generally, Haw Citizens Can Comment and Parricipale in the 
National Environmental Policy Ac/ Process?, U. S. E YTL PROTECTION AGE CY, 
https ://www.e pa.gov/nepa/how-citizens-can-comment-and-participate-national-
env ironmental-po licy-act-process (las t visited Feb. 6, 201 8) (noting that agen-
c ies mus t prov ide a t minimum of fo rty- fi ve days fo r public comment). 
104 40 C.F.R. § 1506. IO(c) (20 18); s ee A CITIZEN'S G UID E TO THE NEPA, supra 
note 97, a t 16. 
105 40 C .F.R. §§ 1506. lO(a) , (b)(2), 1503.4(20 18). 
106 Id. § 1506 .10. When the termina tion o f the thirty days is less than ninety 
days aft e r the Fede ral Reg ister publis hed the Notice o f Ava il ability of the Draft 
EIS, the agency's deci sion is required lo wait for the ninety-day period to fini sh. 
See A CITIZEN ' S G UIDE TO TH E NE PA, supra no te 97, at 18 . Sometimes, a fede ral 
agency may conc lude a potential actio n as "environmentally unacceptable" and 
re fe r the pro blem to the CEQ du ring the fo llowing twenty-five days subsequent 
to the issued Notice of Avail ability fo r the fi na l EIS. Id. at 18- 19 . Further di s-
cuss ion of thi s is beyond the scope o f thi s author 's pa per. 
107 40 C .F. R. § 1505.2 (201 8). 
108 40 C.F.R. § I 502 .9(c) (201 8); National Environmental Policy Act Review 
Process , supra no te 98; see A CrnzEN's G u1DE TO THE N EPA, supra note 97, at 
20 . 
109 40 C .F.R. § I 502 .9(c)(4) (2 01 8); see National Environmental. Policy Act 
Review Process, supra note 99; Impact Statements (EIS) : When is a Supplement 
10 the EIS required, U.S . ENVTL. PROTECTI ON AGENCY, https ://www.epa.gov/ 
nepa/ na tio na l-env iro nmenta l-policy-act-rev iew-process (last vis ited Feb. 4 , 
20 18) . 
110 40 C.F. R. §§ 150 1.3, 1501.4, 1508.9(20 18). 
11 1 Id. § 1508 .9. 
11 2 Id.: see Environmental Assessment/ Finding of No Significant Impact, U.S. 
ENVTL. PROTECTION AGENCY, hnps://w ww.e pa.gov/nepa/nationa l-environmenta l-
po licy-act-rev iew-process ( last vis ited Mar. 17, 201 8) (recogniz ing the purpose 
o f an enviro nmenta l assessment). 
11 3 Id. For the inc luding text, see also, A CITIZEN'S G u1DE TO TH E EPA, supra 
no te 97, at I I (summari z ing the contents o f an environmenta l assessment). 
114 40 C .F. R. § 1508. 13 (201 8) (c ircumstances that necess itate a FONS!). 
115 Id. ; see En vironmental Assessment/ Finding of No Significanr Impact, 
supra no te I I 2 (ex plaining wh y a FONS! wo uld be issued). 
116 Id. (ex pla ining w hat happens w hen a fede ra l acti on is fo und to have s ignifi -
cant environmenta l impact). 
117 40 C.F.R. § 1508.4 (20 18) (stating what kinds of actions are categori ca lly 
exc luded fro m requiring an EA or an EIS). 
11 8 Id. ; see a lso A CmzEN's GUIDE TO THE EPA, supra note 97, at I 0- 11 ( lay-
ing o ut w ha t s ituatio ns require an agency to pre pare an EA or an EIS). 
11 9 40 C. F. R. § 1508.4(201 8): see a lso A C rnzEN's G u1DE TO TH E NE PA, supra 
note 97, at I 0 - 1 I ( recogniz ing that ac ti ons tha t are c lass ifi ed as ca tegorica l 
exclus io ns may still impact the enviro nment). 
120 Eze ki e l J . Willi ams & Kath y L. Schae ffe r, What Eve1y Land Prof essional 
Should Know about NEPA, LA. ST. U. M1N. LAW INST. 8 (2007) (c iting to Ka 
Makani O ' Ko ha la Inc ., v. Dep't of Water Suppl y, 295 F.3d 95 5, 960 (9th C ir. 
2002), and lay ing o ut w hat actions a re subject to NEPA overs ight). 
121 Id. ( tri gge ring NE PA regulati on because o f the required federal authori za-
ti o n, pe rmiss io n, o r finances). 
122 Id. (hig hlig hting a partic ular fede ra l action that tri ggers EPA regulati on). 
123 Sarah Matsumoto et a l. , Cirizens 'Guide 10 the Endangered Species Act, 
EARTH J USTICE I I (2003), http://ea rthjusti ce.org/s ites/defaul t/files/ library/ 
reports/C iti zens_ G uide_ ESA. pdf(expla ining wh y Cong ress enacted and Pres i-
dent ixon s igned the Endangered S pec ies Act). 
124 16 U .S .C. § 153 1 ( c)( I) (20 I 8); Dinne l & Russ , supra note 41 , at 559. The 
Act a lso sa feguards subspecies and di stinct po pu lation segments o f spec ies as 
44 
well. Matsumoto et a l. , supra note 123 , al 12 (addressing how the ESA works to 
maintain geneti c di versity). 
125 Summary of rhe Endangered Species Act, U.S. ENVIRONMENTAL PROTECTION 
AGENCY (Aug. 8, 20 17), https://www.epa.gov/ laws-regulati ons/sum mary-endan-
gered-spec ies-act; see also Matsumoto et al. , supra note 123, at 12 (naming 
two, among several , federa l agencies that operate under the E A). 
126 Shearwater v. A he. o. 14-CV-026830-LHK, 20 15 U.S. Dist. LEX IS 
106277, at *7 (N .D. Ca l. Aug. 11 , 201 5) (requiring that federal acti ons do not 
j eopardize the continued ex istence of any endangered spec ies). 
127 16 U.S.C. § I 538(a)( I )(B) (201 8); see also Endangered Species Act: 
Section 9, U.S. F1sH & WI LDLIFE SERv. (Jul y I 5, 20 I 3), https://www.fws.gov/ 
endangered/laws-polic ies/section-9.html . 
128 16 U.S.C. § I 533 (20 18); see Matsumoto et al. , supra note I 23, al I 5 
(deta iling the li sting process). 
l29 Endangered Species Act, AT'L WI LDLI FE Frn'N, https://www.nw f.org/ 
Educationa 1-Resources/Wi ldl i fe-G u ide/ U nderstand i ng-Conserval ion/ Endan-
ge red-Species ( last vis ited Mar. 17, 201 8) (de fining the mandate o f the ESA and 
defining endangered spec ies). 
130 Id. 
13 1 Matsumoto, supra note 123 , at 15 (address ing the li sting process). 
132 16 U.S.C. § I 533(b)(5)(A) (20 I 8); see also. Matsumoto et al. , supra note 
123, at 15. 
133 16 U.S.C. § I 533(a)(6)(A) (201 8); see also, Matsumoto et al. , supra note 
I 23 , at 15. 
134 Matsumoto et al. , supra note 123, at 15, 17 (addressing the li sting process) . 
The species as a potenti a l candidate fo r li sting remains pending unt il the FWS 
or the NOAA Fisheries re-eva luate it, a process that occurs al least once a year 
w he re the FWS o r the OAA Fisheries fi na ll y determine whether the spec ies 
should be li sted . Id. Sometimes, the result fo r the li sting of the spec ies may be 
"' warranted but precluded"' w hen the Secretary o f Interi or or Commerce has to 
decide on different species first. See I 6 U. S.C. § I 533(b)(3)(B)( iii ) (201 8). 
l35 § I 533(b)(3)(A) (20 18); see also, Matsumoto el a l. , supra note 125, al 18 
(address ing citi zens' petitions). 
l36 Matsumoto el al. , supra note 123, at 18. 
137 16 U.S.C. § I 533( b)(3)(A) (20 I 8); see also Matsumoto, supra note 123, at 
18. 
l38 16 U.S.C. § 1540(g)( l ) (20 18); see infra note 168. 
l39 16 U.S.C. § I 533(a)(3)(A) (20 18); see Dinne ll , supra note 4 1, al 559. 
140 Matsumoto et a l. , supra note 123, al 20 (di scuss ing criti ca l habitats); see 16 
U.S.C. § 1532(5) (201 8). The United States Court of Appea ls fo r the Ninth Cir-
cuit concluded that a findin g o f "harm" did not mandate a particul ar member o f 
the species to di e, but even habitat destruction that could result in the spec ies ' 
e limination could be ca tegori zed as " harm" and is not pennitted under Section 
9 o f the ESA. Pa lil a v. Hawa ii De p 't of Land and at. Res ., 852 F.2d I I 06 , 
1108, 1110 (9th C ir. 198 1) (defining " take" using the broadest definiti on where 
sheep and goats fed on mamane seeds that e liminated trees fo r the Pali la birds). 
Mo reover, the United States ' Supreme Court he ld that the "ordinary meaning of 
' harm ' natura lly enco mpasses habitat modification that results in actua l injury 
o r death to members o f an endangered or threatened species ." Babbitt v. Sweet 
Ho me Chapter o f Communities fo r a Great Oregon, 5 15 U.S. 687, 699, 701-04 
( 1995) (concluding that indi rect and direct actions may be considered as a take, 
g iven the Act prov ides broad protection). 
141 16 U.S.C. § 1533 (a)(3)(A) (20 I 8); see also Dinne ll & Russ, supra note 4 I, 
at 559. 
142 16 U.S .C. § 1533 (b)(2) (20 18): see Matsumoto et a l. , supra note 123, 
at 20 (discuss ing critica l habitats). A critica l habitat evaluates "phys ica l and 
bio logical habitat fea tures : [s]pace for indi vidual and population growth and 
fo r normal behav ior; [c]over and she lter; [fl ood, water, air, li ght, minera ls, or 
other nutritiona l or phys iologica l requirements; [s]ites fo r breeding and rea ring 
o ffs pring; [and] [h]abitats that are already protected from di sturbances or are 
representati ve of the hi stori ca l, geographica l, and eco logica l di stribution ofa 
spec ies ." Id. An econo mic analys is may be inc luded as we ll. Id. 
143 50 C. F.R. § 424. I 2(a)( I) (20 18); see Dinne ll & Russ, supra note 4 1, at 
559-60. 
144 16 u.s.c. § !533(b)(2) (20 18). 
145 Matsumoto et a l. , supra note 123, at 2 I. 
146 16 U.S.C. § !533(b)(8) (201 8). 
147 Matsumoto el a l. , supra note 123, at 2 1. S imilar to li sting, the criti ca l 
habitat 's des ignation is the rul emaking process. Listing and Crirical Habitar, 
U. S. F1sH & WI LD LI FE Srnv. (Jan. 12, 201 5), https://www.fws.gov/endangered/ 
what-we-do/critica l-habitats- faq .html. A private individua l may have hi s or her 
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land become designated as a section ofa critical habitat, but this on ly occurs 
when the private individ ua l receives federa l funding, a federal permit, or a 
federal action . Id. The FWS may additiona lly create recovery plans for species 
as well. Matsumoto et al. , supra note 123 , at 22 (focusing on critica l habitats). 
A recovery plan foc uses on the reversal of an endangered or threatened spe-
cies ' diminution and the deletion of threats, such that the listed species will 
thri ve. Id. (citing to Endangered Species Recove1y Program, .S. F1sH A D 
WI LDLIFE SERVICE E DANGERED SPECIES PROGRAM (June 201 1 ), hnps://www.fws. 
gov/endangered/esa-l ibrary/pdf/recovcry.pdf). 16. U.S.C. § 1533(1) (20 18) 
mandates the government to create and app ly recovery plans, except where 
the plan would not preserve the listed spec ies. Id. A recovery plan in volves: "a 
description of si te-specific management plans that may be necessary to achieve 
conservation and surviva l of the spec ies; a recovery objecti ve ( i.e. a target pop-
ulation number) and a list of criter ia for indicating when the objective has been 
achieved; an implementation schedule with task priorities and cost estimates; 
[and) a recovery plan may also ca ll for species reintroduction , habitat acquisi-
tion, captive propagation, habi tat restoratio n and protecti on, population assess-
ments, research and tec hnica l assistance fo r landowners, and public education." 
Id. Many different actors come into play, and the FWS develops a guide for the 
recovery plan's design , including peer review and public commentary. Id. at 24 
(discuss ing criti ca l habitats). Once an endangered spec ies has recovered, the 
spec ies is considered to be "de li sted" from the endangered species' li st under 
the ESA. Id. A spec ies may also be "' down li sted " ' from its consideration as 
endangered to threatened. Id. 
148 16 U.S.C. § 1536(a)( l) (201 8). 
149 Id.; see also Matsumoto et al. , supra note 123, at 29 (examining Section 7 
of the ESA). 
150 50 C.F. R. § 402.14(a) (2018) ( li sting the consultation requirement). 
151 50 C.F. R. § 402.14(e), (g)(4) (20 18) (c larifying the FWS' mandates 
and suggestions regarding the mitigati on o f the harm ful effects on acti vities 
in vo lvi ng " fis h, wildli fe, [and) plants" as well as their relati ve hab itats); 
Stephanie C lark & Sue Meyer, U.S. Fish and Wildlife Service Announces 
Changes to Mitiga1ion Policy, JDS UPRA (Dec. 12, 20 16), http ://www.jds up ra. 
com/ Jega lnews/u-s-fish-and-wi ldli fe-serv ice-announces-1 70 13/ . The FWS 
implemented its modificati ons after the Presidenlial Memorandum : Mitigating 
Impacts on Natural Resources from Development and Encouraging Related 
Priva1e Investment was issued. Id. The Preside111ial Memorandum instructed 
tJ1e FWS to " finali ze a mitigation po li cy to estab li sh principles to guide the 
[FWS) in its planning and permitting practices and other acti vities." Id. The 
aforementioned policy establishes a guideline regarding the implementation of 
"a landscape-scale approach to mitiga tion to achieve a net ga in in conservation 
outcomes, or at a minimum, no net loss of resources and their va lues, servi ces, 
and funct ions resulting from proposed actions." Id. When an act ivity requires 
a "Section 7 biologica l opinion and incidental take statements [or) Section I 0 
incidental take permits," the acti vity wi ll dea l w ith the FWS ' "statutory and 
regulatory" mandates pursuant to the ESA and the policy 's pub li shed mod ifica-
tions. Id. The FWS could potentia ll y implement the po li cy when the FWS 
maintains "a statutory or regulatory mandate" that ob ligates mitigation like w ith 
ESA or when the FWS g ives suggestions for conservati on as an agency com-
plying with the National Env ironmenta l Policy Act. Id. For more in formation 
on the implemented modifi cati ons, see 8 1 Fed. Reg. 83440-83492 (20 16). 
152 50 C.F.R. § 402 .1 4 (g)(4) (20 18) (outlining the purpose for formu lating a 
biological opinion). 
153 See 50 C.F.R. § 402.13 (20 18) (noting that, during informal consultati on , 
if the Federa l agency and Service agree that the acti on w ill not adversely affec t 
the li sted species or critica l habitat, there is no need for further consu ltation). 
154 See Matsumoto et a l. , supra note 123, at 3 1 (focus ing on biological opin-
ions, which are sc ienti fic documents used to both assess a project's potenti al 
impact to a protected spec ies as we ll as recommends measures ifthe project is 
" like ly to jeopardize the continued existence" or harm the critica l habitat). 
155 Id. (including alternative such a moving a planned road to avo id an eagle 
nest and delaying construction ofa structure until after mating season is done) . 
156 Shea rwater v. As he, No. 14-CV-026830-LHK, 20 15 U.S. Dist. LEX IS 
106277, at *7 (N. D. Ca l. Aug. 11 , 20 15) (quoting to 50 C.F.R. § 402 .13(a) 
(20 18)). 
157 Id. at *9 (quoting to 50 C.F. R. § 402 .1 3(a), 402. 14(a)-(b) (2018)). 
158 16 U.S.C. § 1538 (a)( I )(B) (20 18) (prohibiti ng the taking of endangered 
spec ies offish or wild life). 
159 Id.; Id.§ 1532( 19) (defining the term "take" as " to harass, harm, pursue, 
hunt, shoot, wound, kill , trap, capture, or co llect, or to attempt to engage in any 
such conduct"). 
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160 Matsumoto et a l. , supra note 123 , at 32 (examining the ESA's prevention 
on takings); See supra note 142 and acco mpanyi ng text di scussing what consti -
tutes a take under the ESA. 
161 Dinnel & Russ, supra note 41, at 560 (cit ing to Chri stopher Carter, A Dual 
Track/or Incidental Taking: Reexamining Sections 7 and 10 of the Endangered 
Species Act, 19 B.C. ENvrL. AFF. L. REv. 135, 155 ( 1991 ), w hich refers to H.R. 
Rep. o. 304, 97th Cong. 2d . Sess. 3 1 ( J 982), reprinted in 1982 .S.C.C.A.N. 
2807, 283 1, and Richard Webster, Note, Habitat Conservation Plans Under 
the Endangers Species Act. 24 SAN DI EGO L. REv. 243, 247 ( 1987); see also 
Matsumoto, supra note 123, at 35 (eval uating the exceptions to the prohib it ion 
on takings Congress included in its 1982 amendments to the ESA). 
162 16 U.S.C. § J 539(a)(I )(B) (20 18) (perm itting incidental taking of endan-
gered species). 
163 16 U.S.C. § l 539(a)(2)(A) (2018 (stating that participants, whose use 
const itutes a taki ng, need to obta in a permit from the Secretary). 
164 Id. § l 539(a)(2)(B) (stating that the secretary opens the app lication up for 
public comment). 
165 Id. (highlighting the minimization process). 
166 Matsumoto et a l. , supra note 123, at 35 (covering habita t conservation 
plants). 
167 Dinnel & Russ, supra note 41 , at 56 1. (i ncent ivizing the private individua l 
through secti on I 0 (a)( I )(B), the ESA ass ures the private indi vidual that the 
government wou ld expect more in the future for the li sted species once an HC P 
is approved); Matsumoto et al., supra note 123, at 35, 37 (eva luating the no 
surprises exception w ithin the ESA); see What are No Swprise Assurances?, 
U.S. F1sH & WILDLIF E SERv. (July 15, 20 13), https : //www.f~vs . gov/endangered/ 
what-we-do/hcp-faq.htm l (e limi nating any unforeseen c ircumstances and 
permits minor changes, not affecting add itiona l land nor expenses). An HCP 
a lso permits the pri va te indi vidua l to enter into vo luntary agreements w ith the 
federa l government to safeguard endange red spec ies. Matsumoto et a l. , supra 
note 123 , at 37 (d iscussing safe harbors). These agreements pe rmit the private 
individua l to enhance his or her land fo r the protected species' benefit on a 
voluntary bas is for a time duration , and conseq uen tl y, may have tbe abi lity to 
return hi s or her land to the land 's baseline witho ut any ESA vio lation. Id. The 
FWS provides an '"enhancement for surv iva l' " permit pursuant to section I O(a) 
( I )(A) that presents the indi vidua l the opportun ity to return the property to its 
baseline when the time duration wi th the vol unta ry understanding finishes . Id. 
168 16 U.S.C. § 1540 (20 18) (outlining the civi l and crimina l penalti es) . 
169 Id. § l 540(g). 
110 Id. 
171 16 U.S.C. § J540(e)(20 18). 
172 Matsumoto et a l. , supra note 123, at 14 (examining vers io ns of states' 
ESAs). 
173 See generally OHIO REV. CODE §§ 153 1.25, 153 1.99(20 18). 
174 Id. § 153 1.25. 
115 Id. 
176 Id. 
177 Id. 
I 78 Id. 
179 Id. § 153 1.99 ( indicating tlrnt a wind deve loper should be aware that th is 
Ohio law ex ists. However, this law has been addressed rare ly in li ti ga ti o n ifa 
vio lation shou ld occur w ithin Ohio); see State v. A lthiser, o. 97CA 14, 1997 
Ohio App. LEX JS 6054, at * 15 (Ohio Ct. App. Dec. 30, 1997) (affirming the 
lower court's deci s ion that officers ' search into a storage bay to combat musse l 
poaching had probab le cause with ex igent circumstances); see also Wilkins v. 
Daniels, 744 F.3d 409 (6th C ir. 20 14) (ho ldi ng that microchipping anima ls was 
not an unconstitutiona l taking), aff'd, 9 13 F. Supp. 2d 5 17 (S. D. Ohio 20 12). 
180 OH10 ADMIN. CODE§ 150 1:31 -23-0 1 (20 18) . 
181 Id.§§ 150 1:3 1-23-01 (B), (C), (F). 
182 Id. § 150 I :31 -23-0 I (D). 
183 Id. § 150 I :3 1-23-02 . 
184 Id. § 153 1.25. 
185 See State v. A lthiser, o. 97CA 14, 1997 O hio App. LEX IS 6054, at * 15 
(Ct. App. Dec. 30, 1997) (upho lding petitioners ' convicti ons under OHIO REV. 
CODE§§ 153 1.25, 1531.02 for illega l possession of endangered musse ls); 
see also Wilkins v. Daniels, 744 F.3d 409, 419 (6th C ir. 20 14) (holding that 
provisions under OHIO REV. CODE§§ 935.0 1- 935.99 re lating to microchi ppi ng 
req uirements fo r permitted owners of certa in endangered spec ies did not vio late 
the Fifth Amendment). These cases illustrate that Ohio's vers io n of the ESA is 
ra re ly used in litigation. 
45 
186 See Union eighbors United, Inc. , v. Jewell, 83 1 F.3d 564, 570-71 (D.C. 
C ir. 20 J 6) (concerning a wind deve loper who planned to construct and manage 
a commercial wind energy farm located on land that overlapped with the terri-
tory and migration patterns of the endangered Indiana bat). 
187 Id. at 57. 
188 Id. (not ing that several months la ter, the FWS initiated a second round 
of public comments regardi ng plans to develop an EIS and HC P addressi ng 
impacts of Buckeye's proposed development). 
189 Id. 
190 Id. (specifying that the HCP inc luded measures to minimize the effects on 
the Indiana bat and its habitat in addition lo other non-li sted birds and bats, and 
the HCP suggested the issuance of the ITP based on the HCP). 
191 Id. at 573 . 
192 Union Neighbors United, Inc., v. Jewell, 83 1 F.3d 564, 573 (D.C. C ir. 
20 16). 
193 i d. 
194 Id. at 574 (noting that plaintiffs brought their lawsui t aga inst the "Secretary 
of the Department of the Interior, the Director of the Service, and the Regional 
Director fo r Midwest region of the Service" seeking declaratory and injunctive 
relief). 
195 i d. 
196 Id. 
197 Id. at 574; see Union Neighbors, Inc. , v. Jewell , 83 F.Supp.3d 280, 287-88 
(D.D.C. 20 15) (while prov iding a level of deference, the court decided FWS 
utili zed the best evidence avai lab le at that time and properly concluded that the 
w ind project 's proposal's mitigation efforts would complete ly counterba lance 
the Indiana bats' taking). 
198 83 1 F.3d, at 574. 
199 Id. at 575. 
200 Id. at 576. 
20 1 Id. (stating that the other alternati ve evaluated was the " Max Alternati ve" 
that would requ ire the wind turbines be turned off at night between the months 
of April through October). 
202 Id. 
203 Id. 
204 Id. at 577 (stating that, "because the [FWS] in these ci rcumstances did not 
consider any other reasonable alternative that would have taken fewer Indiana 
bats than Buckeye's plan, it fai led to consider a reasonable range of alternatives 
and violated its obliga tions under NEPA"). 
205 Id. at 568. 
206 Id. at 580 (applying Skidmore v. Swift & Co., 323 U.S. 134 ( 1944)). 
207 id. (discussing tbat the statutory definition of "' impacts ' refers to more than 
the discrete number of indi vidual members of a li sted specie " ). 
208 Id. at 58 1. (exam ining the Habita t Conservation Plann ing and Incidenta l 
Take Permit Process ing Handbook (" Handbook") to conclude that relevant 
leg islative hi story, though partiall y probative, is inconclusive). 
209 Id. at 582. 
2 10 id. at 583 . 
211 Id. at 582. 
2 12 Id. 
2 13 Id. at 582 (noting that the ESA uses the conjunct ive "and" between " mini-
mi ze" and " mitigate," rather than " then," suggesting that the terms should be 
read together, not as a seq uence). 
2 14 Id. at 583 (eva luat ing the FWS's answers to the Handbook's commentary, 
which included a concl usion that " Buckeye ' ha[d] minimized the quanti ty of 
take"'). 
2 15 Id. at 583 . 
2 16 Id. 
2 17 Id. at 577. 
2 18 Id. at 578. 
2 19 Id. at 568-69. 
220 Id. at 568, 577. 
22 1 See generally id. at 568, 569-70. 
222 Sierra C lub v. Kenna, o. I : I 2-cv- 1193 AWl JLT, 20 13 LEXIS 4743, at 
*3, 4 (E.D. Cal. Jan . 11 , 2013) (antic ipating I 02 turbines that would produce up 
to 300 megawatts of electricity, NSRE sought to build a wind farm on pri vate 
land in the Sierra evada mounta in range). 
223 Id. at *4. 
224 Id. 
225 id. 
226 Id. 
46 
227 Id. at *4-5. 
228 id. at *2 . 
229 Id. at *2, 5 (parti es had agreed that the private road would be long;;;r than 
the service road over the federal land and that tbe service road would involve 
more construction with affected acreage than the private road). 
230 Id. at *5-6 (contesting BLM 's conclusion that the service road "would have 
value independent of its use as to an access road" for the development project). 
23 1 /d.at*7. 
232 id. at *25. 
233 Id. 
234 Id 
235 id. at *25-26. 
236 Id. (concluding that the administrative record supported _BLM 's determina-
tion that SRE could have fini shed the project without the ri ght-of-way). 
237 Id. 
238 Id 
239 Id. at *26. 
240 Id. at *29-30. 
241 Id. at *30. 
242 Id. at *32-33. 
243 Id. at *33-36 (dec lining to substitute its judgment fo r BLM, as it was not 
" permiss ible" pursuant to the standard of review; BLM maintained "w ide defer-
ence" to its decisions and was the "primary intermediary ... between private 
act ivity and public resource ownership"). 
244 id. at *36 (deciding the court was " in no position to impose a contrary 
conclusion simply because an opposing party is of the opinion that more proof 
should have been required"). 
245 Id. at *34. 
246 Id. at *38. 
247 id. at *40-41 (E. D. Ca l. Jan. 11 , 20 13). 
24s Sierra Club v. BLM, 786 F.3d 12 19, 1222 (9th Cir. 20 15) (affirming Sierra 
Club v. Kenna, o. 1:12cv l 193 AWi JLT, 2013 LEXIS 4743 (E. D. Cal. Jan. 11 , 
20 13)). 
249 Id. at 1224 (holding that a federa l agency 's duty to consult on these direct 
effects occurs when the action is "affi rmat ive ly authori zed, funded, or carri ed 
out [by a federal agency]" and " in w hich there is di scret ionary Federal involve-
ment fo r control" (c iting Karuk Tribe of Cal. v. Forest Serv., 68 1 F.3d 1006, 
I 020-2 1 (9th Ci r. 20 12)). 
250 id. 
25 1 Id. 
252 id. at 1224-25 (explaining the plaintiff must illustra te that an indirect effect 
is "caused by the action" (citing San Luis & Delta-M endota Water Auth . v. 
Locke, 776 f.3d 97 1, 1009 (9th Cir. 20 14)) . 
253 Id. at 1225 (examining whether the action was an interrelated or interde-
pendent action). 
254 Id. at 1225-26. 
255 Id. at 1226. 
256 Id. at 1226-27. 
257 Sierra Club v. Kenna, No. I : I 2-cv- 11 93 AWi JLT, 20 13 LEX IS 4743, at 
*26, 40-41 (E. D. Ca l. Jan. 11 , 20 13); BLM, 786 F.3d at 1224, 1225-26. 
258 BLM, 786 F.3d at 1227; Kenna, 20 13 U.S. Dist. LEX IS 4743 at *25, 26. 
259 Seegenerally BLM, 786 f.3d 1219 (affi rming Kenna, 20 13 LEX IS 4743 at 
* 16). 
260 Animal Welfare Inst. v. Beech Ridge Energy LLC, 675 F. Supp. 2d 540, 
542 (D. Md. 2009). 
261 Id. 
262 Id. at 549-50. 
263 id. at 550. 
264 Id. 
265 id. (indicating that the project would result in 6, 746 bat deaths yearly and 
noting that Indiana bats could be pre ent al the si te during the summer; how-
ever, none were fo und). 
266 Id. at 551 . 
267 Id. 
268 Id. at 552. 
269 id. at 551-53. 
270 Id. at 553. 
27 1 Id. at 554. 
272 Id. at 554-55 (describing that the Department add itionally di sregarded 
the FWS' recommendations and employed certa in provisions within the order, 
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including s ite conditions before and after construction, spec ifica ll y for endan-
gered spec ies) . 
273 Id. al 555 . 
274 Id. at 556. 
275 Id. al 556-57. 
276 Id. al 557 (slating that, at the time of tria l, "foundations fo r [sixty-seven] 
turbines had been powered, turbine deliver ies had commenced, and transmis-
sion lines were being strung in agreed upon areas"). 
277 I d. at 542 . 
278 Id. 
279 Id. at 557 (not ing that a BH E employee c la imed that he had utilized 
AnaBat detectors during the firs t summer o f mist netting, in areas that were not 
ideal fo r capturing bats, and that BH E did not eva luate nor provide the data to 
the Department or FW ). 
280 Id. at 56 1, 563-64 (holding that under secti on 9 of the ESA, a plaintiff's 
suit had lo demonstrate by a preponderance of ev idence that " the chall enged 
activ ity is reasonab ly ce rta in to imminent ly harm, kill , or wound the listed 
species" and must address issues such as: "whether Plain ti ffs have proven by a 
preponderance of ev idence that (i) Indiana bats are present a\ the Beech Ridge 
Project site and (ii) the project is reasonably certa in to imminentl y harm, ki ll , or 
wound Indiana bats, in violati on of[ section 9] o f the ESA"). 
28 1 Id. at 564-68. 
282 Id. at 568-69 (findin g that a lthough no conclusion can be made about the 
ex istence of maternity co lonies at the s ite, the project constructed new habitat 
that could have attracted Indiana bats and that clearing the forest to build new 
transm iss ion lines could deve lop lanes for Indiana bats ' trave l, thus expanding 
the poss ibility that the Indiana bats were at the project's loca ti on). Id. (giving 
"s ignificant weight" to one expert 's testimony that determined that the Indiana 
bats we re present at the site). 
283 Id. al 575. 
284 Id. 
285 Id. at 575-76. 
286 Id. (stating that even though the higher e levation of the project 's location 
makes it less poss ible, yet not improbable, that the maternity co lonies are 
located there in the summer months, the Indiana bats cou ld still exi st a\ the 
location "during migra ti on, fall swarming, and spring staging"). 
287 Id. (concluding that a lthough fo ur hours o f acoust ic data was gathered and 
investi gated during two consecuti ve nights, more acousti c surveillance over a ll 
four seasons and at vari ous si tes "would a lmost certai nl y y ie ld a greater number 
o f Indiana bat calls"). 
288 Id. 
289 Id. at 577-78. 
290 Id. at 578. 
291 Id. at 578-79 (noting that all three of plaintiff's expe rts testified that 
the project would like ly harm the Indiana bats and that the court was "not 
surpri sed" that the Indiana bats have not been fo und kill ed al any w ind project 
since "few post-morta lity studies have been conducted, morta lity searches 
[were] generall y insuffi cient, and Indi ana bats [were] rare") . 
292 Id. at 579. 
293 Id. at 579-80 (determined awa rdi ng injunctive reli e f because the defendants 
would not app ly adaptive ma nagement after the project was completed, and 
the defendants di sregarded the FWS' correspondence adv ising preconstruction 
surveys and methods). 
294 Id. at 580-8 1 (us ing thi s mandate as a fo rm of injunctive relief). 
295 See id. at 58 1-83 (concluding " that the onl y avenue ava ila ble to Defe ndants 
to resolve the se lf-i mposed plight in which they now find themselves is to 
do belatedl y that wh ich they should have done long ago: apply for an ITP"); 
see e.g. Protect Our Cmty. Found. v. Ashe, No. I 2-cv-22 12-G PC(PCL), 20 13 
LEXI S 165987, at *2, 12, 32, 36 (S. D. Ca l. Nov. 20, 20 13) (fi nding that where 
a w ind power plant complied w ith an issued incidental take permit and w ith the 
ESA , the cha llenged biological opinion regarding the endangered species was 
not arbitrary or capric ious). See also Protect Our Lakes v. U.S. Army Corps 
of Eng' r, No. I: I 3-CV-402-JDL, 20 15 WL 732655, at * I, 5 ( D. Me. Feb. 20, 
20 15) (add ress ing whether the issuance o f the secti on 404 permit for a wind 
power deve lopment project vio lated the ESA and the Ba ld and Gold Eagle 
Protecti on Act). 
296 See generally Ashe, 20 13 LEX IS 165987, at * 10-11 (S.D. Ca l. ov. 20, 
20 13) (q uoting 50 C.F. R. § 402. 14(g)( l )-(4); (h)(3)) (stating " the consulting 
agency must 'review a ll relevant in fo rmation, evalua te the current status of the 
li sted species or critica l habitat, eva luate the effects of the acti o n and cumula-
tive effects on the li sted species or crit ica l habitat,' and issue a Bio logica l 
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Opinion assess ing whether the proposed ac ti on is ' like ly to jeopardize the 
continued ex istence of a li sted spec ies or result in the destruction or adverse 
modifi cati on of criti ca l hab itat'). 
297 Union e ighbors United, Inc., v. Jewell, 83 1 F.3d 564, 568-69 (D.C. C ir. 
2016). 
298 See Animal Welfare Inst., at 583 (concluding that construction of Defen-
dant's w ind project would have violated the ESA and Defendants shou ld have 
app lied for an inc identa l take permit); Sierra C lu b v. BLM , 786 F.3d 12 19 (9th 
Cir. 20 15) (ho ldi ng that a ltho ugh the Bureau of Land Management 's federal 
road project was subject to NEPA , its w ind project, which granted "a ri ght-of-
way over federa l land for a wi nd energy project developed on private land," 
was not because the wind project was not a federal action o r connected to the 
road project.); ajf'g S ierra C lub v. Kenna , o. I : 12 - cv- 11 93 AW i J LT, 2013 
LEIX I 4 743 (E.D. Ca l. Jan . 11 , 20 13); Union Neighbors United , 83 I F.3d at 
568-69 (findin g that NE PA ap plied where the United States Fish and Wildlife 
service granted an incidenta l take perm it to Defendan t fo r construct io n of a 
wind farm). 
299 Protect Our Cmty. Found. v. Salazar, No. 12cv22 I l-GPC( PCL), 20 13 
LEX IS 15928 1, at *2 (S .D. Ca l. Nov. 6, 20 13). 
300 Id. 
301 Id. at *4. 
302 Id. at *7. 
303 Id. at *7-9, 10-13 (eva luating the NEPA , what the EIS should include, and 
the standard o f reasonableness that the EIS should inc lude. Based upo n BLM 's 
statement for purpose and need, the court determined that the BLM 's " Purpose 
and Need" deta iled how the wi nd project wo uld promote BLM to execute the 
execu ti ve and Department of" In terior 's orders and a separate secti on addressed 
the project's goa l ). 
304 Protect Our Cmry. Found . v. Salaza r, No. I 2cv22 I l-GPC(PC L), 20 13 
LEX IS 15928 1, at * 13-14 (S.D. Ca l. Nov. 6, 20 13). 
305 Id. at * 14- 15 (reasoning that the Fina l EIS showed BLM 's rationale for the 
elimination of the renewable energy alternatives bes ides w ind power and BLM 
determined six a ltern ati ves were reasonab le and included a No Project/Action 
Alternative as we ll . Therefore, the court determined that BLM reasonab ly 
examined the a lternatives). 
306 Id. at *3-4, 16 (fi nding that the project 's location was the "onl y area 
w ith high wind density." (c iting to OW EF 908; 9 14 (the fi led Admin istrative 
Record). Other locations are in use or proposed fo r differe nt w ind energy plans 
(citing OWEF 908). Id. Other private properti es did not have wind energy pos-
sibi lities (c iting OWEF 907). Id. Also, loca ting the project o uts ide of the county 
wou ld defeat BLM 's purpose and need. Id. 
307 Id. at * 16- 1 7. 
308 Id. at* 17-24 (acknow ledg ing that BLM had deference with its expertise 
and knowledge. The court a lso compared the studies that the Plaintiffs and 
BLM upported thei r respecti ve pos itions w ith . The court finally examined 
that BLM conducted its onl y studies of inaudi ble no ise and conc luded that 
the impacts from inaudible sounds were " minima l. " The court recognized that 
" it [was] not the Court 's ro le to determine which sc ientific studies that BLM 
shou ld adopt" and should provide deference to BLM 's conc lusion). 
309 Id. at *23 -24. 
310 Id. at *24. 
311 Id. at *24-28 (noting that a disagreement w ith the agency 's use of certain 
methods was not considered a EPA vio lati on the court reasoned (ci ting ati ve 
Ecosystems Counc il v. Weldo n, 697 F.3d I 043, I 053 (9th C ir. 20 12)). BLM 
used the County 's Genera l Plan Noise Element as its method. Plainti ffs contend 
that " no rma li za ti on increases the reported va lues by I 5dBA to nea rl y 65dBA in 
some cases," but the court determined they fai led to di scuss why BLM 's chosen 
method was insuffic ient. A ltho ugh BLM 's examination did not inc lude night-
time no ise, the court fo und that BLM cons idered both the ambient no ise during 
the daytime and the nighttime in its ana lys is. Id. 
312 Id. at *28-33 (showing the Pla intiffs relied upon experts to support their 
positio n that a setback of 1.25 mi les is requ ired for residenti a l properties from 
a wind project, and man y people li ved within that range fo r thi s project. The 
court, however, deferred to BLM's determination. The court emphasized that 
BLM 's sc ient ific research setbacks were not needed , the Pl a intiffs ' ex perts did 
not add ress the part ic ul ar proj ect, and no mitigation was ava il able) . 
3 l3 Id. at *33-36 (determining that wind turbines wo uld a lte r the scenic 
env ironment. However, the court noted that BLM conducted a fu ll examinatio n 
of the project 's visual materia ls, inc lud ing the " no n-turbine faciliti es, roads, 
observat ions tower," and the court concluded that the wi nd turbines were the 
most impactful. The court conc luded BLM 's analys is as "appropriate"). 
47 
3 14 Id. a t *36-41 (eva luating the Final EIS, which fo und no Peninsular 
Bighorn Sheep were located on the land for the projec t). The Fina l EIS a lso 
recogni zed the po tenti a l direct impacts of the project, inc lud ing death to the 
Peninsula r Bigho rn Sheep, "'elimina tion of access to fo raging areas, d isruption 
of reproduction o r lambing activities, prevention of dispersal or intermounta in 
movements ."' (c iting to OWEF I 588). Id. The FWS pe rformed a Section 7 
ESA consu ltatio n on the Peninsu lar Bighom Sheep as we ll , resulting in certa in 
miti ga tio n plans to be implemented if Peninsula r Bighorn Sheep were fo und . 
Id. The court recogn ized that, while the impact o f the Peninsular Bighorn Sheep 
is no t known, BLM acted reasonably to develo p mitigation plans. Id. 
3 15 Id. at *4 I. 
3 16 Id. at *44-46 (indicating that the U.S. Court of Appeals for the Ni nth C ir-
cuit fo und such impacts are not cognizab le under NE PA). 
3 17 Id. at *46-49. 
3 18 Id. at *49. 
319 Vermonters fo r a C lean Env't, Inc . v. Madrid, 73 F. Supp. 3d 417, 435 (D. 
Vt. 20 14) (ho lding that the Plaintiffs ' cha ll enge to U.S. Department of Agricul -
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